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The plaintiff has brought this action against Atkins
Nutritionals, Inc., (“Atkins”) and several current and fornmer
enpl oyees of Atkins, alleging that the defendants m sappropriated
certain confidential, proprietary information of the plaintiff
concerning “lowcarb” food recipes. The case was initially
brought in the Court of Common Pl eas of Phil adel phia County, and
renoved to this Court on Decenber 13, 2004. The defendants have
now noved to dism ss the case and/or transfer it to the Eastern
District of New York. The plaintiff has opposed that notion and
has filed a notion to remand the case to state court. The Court
will deny the plaintiff’s notion to remand and will grant the
defendants’ notion to transfer to the Eastern District of New

Yor k.



The basis of the plaintiff’s notion to remand is that
the notice of renoval does not state that all the defendants have
joined in renmoval. According to the plaintiff’s notion to
remand, the only defendant, other than Atkins, who was served at
the tine that the notice to remand was filed, was Steven
Schechter. The notice of renoval was filed by a law firmthat
identified itself as “attorneys for defendant Atkins
Nutritionals, Inc.” The notice of renoval stated that “Atkins
has requested the undersigned counsel to pick up defenses of al
present and former enployee defendants in this action, and
therefore consent is provided.” Notice, Y12. There is no other
reference to consent of the defendants and the notice of renoval
does not state who has been served as of the tinme of the notice.

Only the defendants who have been served with the

conpl ai nt nmust consent to renpval. See Lewis v. Rego, 757 F.2d

66, 68-69 (3d GCr. 1985). Only Atkins and M. Schechter,

t herefore, need to have consented. Atkins filed the notice so
its consent is not an issue. The opposition to the notion to
remand was filed by Atkins, Steven Schechter, and Paul D. Wl ff.
They are described as the only defendants “who nmay have been
served.” (They refer to thenselves in this way because they want
to retain any argunent that service was inproper.) These three
def endants nmake two argunents in opposition to renmand: the notice

of renoval adequately alleges the consent of Messrs. Schechter



and Wl ff; and if the notice is inadequate, they ought to be
permtted to file a supplenental notice that states explicitly
t hat Messrs. Schechter and Wl ff consent to the renoval. The
t hree defendants have submtted affidavits of Messrs. Schechter
and Wl ff, each of whom swears that he did consent to the notice
filed on Decenber 13, 2004. The Court is not persuaded by the
argunent that the notice adequately pleads the consent of the
i ndi vi dual defendants; but the Court will allowthe filing of a
suppl enental notice of renoval

The defendants argue that the statenent in paragraph 12
of the notice of renpval — that Atkins has accepted the
tendering of defenses of the other defendants and therefore
consent is provided — is sufficient. The Court is not
convinced. The notice does not say that the two other defendants
have consented or even that they have agreed to be represented by
At kins' counsel. The formof the notice, therefore, was
i nadequat e.

The Court concl udes, however, that there is good cause

for allow ng the supplenental notice of renoval. See Plattoon v.

Kraftmaid Cabinetry, Inc., No. 03-3304, 2004 U S. Dist. LEXI S

2721, at *7-8 (E.D. Pa. Feb. 24, 2004); MIller v. Principal Life

| nsurance Co., 189, F. Supp. 2d 254, 257-58 (E.D. Pa. 2002). The

Court finds that Messrs. Schechter and Wl ff did consent to



removal , even though the formof the notice did not so state.?
The Court, therefore, will consider the notion to dismss and/or
transfer the case to the Eastern District of New York.

The defendants nove to dism ss on the ground that the
confidentiality agreenent that is the subject of this action
contains a forum sel ection clause that provides in pertinent
part:

Thi s Agreenent shall be governed by and

construed in accordance with the |Iaws of the

State of New York, wi thout regard to the

conflict of laws or rules of such state. The

parties hereto irrevocably submt to the

nonexcl usive jurisdiction of any court

| ocated in the state of New York or the

United States Federal Court sitting in the

state of New York over any such action or

proceedi ng arising out of or relating to this

Agr eenent .
The plaintiff responds that this provision is not a forum
selection clause in the sense that the parties nust bring any
action in New York. The plaintiff bases her argunent on the fact
that the provision states that the parties submt to the
“nonexcl usive” jurisdiction of the courts in New York. The Court
agrees with the plaintiff. This provision provides jurisdiction

in the New York courts if either party chooses to sue there; but,

1

The plaintiff filed a reply brief in which she
chal I enged the accuracy of M. Schechter’s affidavit. She did
not, however, present to the Court an affidavit in opposition

wi th specific evidence of “deceit” on the part of the defendants.
The Court, therefore, will accept the defendants’ affidavit.

4



it does not require an action to be brought in the courts of New
Yor k.

The defendants argue that venue is inproper in this
district under 28 U S.C. § 1391 and that the Court should dism ss
the case pursuant to 28 U S.C. 8§ 1406(a) which provides in
pertinent part:

The district court of a district in which is

filed a case laying venue in the wong

division or district shall dismss, or if it

be in the interest of justice, transfer such

case to any district or division in which it

coul d have been brought.

28 U.S.C. §8 1406(a) (enphasis added).

The defendants have not presented to this Court a
sufficient record for it to conclude that venue is inproper here
under 28 U.S.C. 8 1391. The Court is convinced, however, that
transfer to the Eastern District of New York is appropriate under
28 U.S.C. § 1404(a).

28 U.S.C. §8 1404(a) states:

For the conveni ence of parties and w tnesses,

in the interest of justice, a district court

may transfer a civil action to any other

district where it m ght have been brought.

The party requesting the transfer has the burden of establishing
that transfer is warranted. The Court nust consider private and

public interests to determine in which forumthe interests of

justice and conveni ence woul d be best served. Jumara v. State

Farmlns. Co., 55 F.3d 873, 879 (3d Cr. 1995).




Private factors include: (1) the plaintiff’s choice of
venue; (2) the defendants’ preference; (3) where the claimarose;
(4) the relative physical and financial condition of the parties;
(5) the extent to which witnesses may be unavailable for trial in
one of the forunms; and (6) the extent to which books and records
woul d not be produced in one of the forums. |[d.

Public factors include: (1) enforceability of a
judgnent; (2) practical considerations that could nmake the trial
easy, expeditious, or inexpensive; (3) the relative
admnistrative difficulty resulting fromcourt congestion; (4)
the local interest in deciding the controversy; (5) the public
policies of the foruns; and (6) the famliarity of the trial
judge with the applicable state law in diversity cases. |d.

e Private factor 1 does not weigh heavily in favor of
the plaintiff. Generally, a plaintiff’s choice of forum should
not be disturbed lightly. [Id. It should be entitled to |ess
wei ght here, however, because the plaintiff did agree to
jurisdiction in the courts of New York.

* Private factor 2 strongly favors transfer. Al the
defendants reside in the Eastern District of New York.

* Private factor 3, where the claimarose, favors
transfer as well. The plaintiff clains that the defendants
m sappropriated her unique recipes and trade secrets. This

al | eged m sappropriation nust have occurred, if it occurred at



all, in the Eastern District of New York where the defendants
resi de.

* Private factor 4 probably favors the plaintiff
because the plaintiff is an individual. The plaintiff, however,
has not presented to the Court nuch of an argument on any of the
specific factors that the Court nust consider in deciding whether
to transfer a case.

* Private factor 5 is neutral on the record before the
Court. Neither side has argued that there are sone w tnesses
that nmay be unavailable for trial in one of the fora. The
corporate defendant and the majority of the other defendants and
the “vast mpjority of the defendants’ potential w tnesses” reside
in New York. Mre people will be inconvenienced by trial in
Phi | adel phia than in New York. Affidavit of Matthew Spol ar,

1 12.

e Private factor 6 is neutral. Although the
defendants’ records are located in the Eastern District of New
York, there is no apparent reason why they could not be produced
in the Eastern District of Pennsylvania. See Jumara, 55 F.3d at
879 (concluding that whether the records can be produced in the
forumis the principle issue for factor 6).

The public factors are at nost neutral with respect to
transfer, except for factor 6. Because New York law w || be

applied to this controversy, as required by the Confidentiality



Agreenent, the trial judge in the Eastern District of New York is
nmore famliar with New York law than this Court. The Court has
not been presented with any evidence with respect to the other
public factors.

An appropriate order foll ows.
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ORDER

AND NOW this 3rd day of March, 2005, upon
consi deration of defendants’ Mdtion to Dismss or, in the
Alternative, to Transfer Venue (Docket No. 4), plaintiff’s Mtion
to Remand (Docket No. 6), plaintiff’s Answer to Defendants’
Motion to Dism ss and/or Transfer Venue, defendants’ Menorandum
in Opposition to Plaintiff’s Motion to Remand, and in Support of
Its Cross-Motion for Permssion to File a Suppl enental Notice of
Renoval (Docket No. 12), plaintiff’'s Reply to Defendants’
Qpposition to Motion to Remand and plaintiff’s Motion to Strike
Def endants’ Suppl enental Notice for Renoval as Untinely (Docket
No. 14), IT IS HEREBY ORDERED t hat defendants’ Mdtions to File a
Suppl enental Notice of Renpval and to Transfer Venue are GRANTED
and all other notions are DENIED, for the reasons set forth in a
menor andum of today’s date. |IT IS FURTHER ORDERED that this case

is transferred to the Eastern District of New York.
BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.




